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§34.13

§34.13 Notice requirements before off-
set.

Except as provided in §34.16, salary
offset deductions will not be made un-
less STATE first provides the employee
with a written notice that he/she owes
a debt to the Federal Government at
least 30 calendar days before salary off-
set is to be initiated. When STATE is
the creditor agency, this notice of in-
tent to offset an employee’s salary
shall be hand-delivered or sent by first
class mail to the last known address
that is available to the Department
and will state:

(a) That STATE has reviewed the
records relating to the debt and has de-
termined that the debt is owed, its ori-
gin and nature, and the amount due;

(b) The intention of STATE to collect
the debt by means of deduction from
the employee’s current pay until the
debt and any and all accumulated in-
terest, penalties and administrative
costs are paid in full;

(c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) The requirement to assess and
collect interest, penalties, and admin-
istrative costs in accordance with
§34.6, unless waived in accordance with
§34.6(9);

(e) The employee’s right to inspect
and copy any STATE records relating
to the debt, or, if the employee or their
representative cannot personally in-
spect the records, to request and re-
ceive a copy of such records;

(f) The opportunity to voluntarily
repay the debt or to enter into a writ-
ten agreement (under terms agreeable
to STATE) to establish a schedule for
repayment of the debt in lieu of offset;

(g) Right to an internal review or out-
side hearing. (1) An internal review
under §34.9 may be requested in cases
of collections by salary offset for debts
arising under 5 U.S.C. 5705 (travel ad-
vances), b U.S.C. 4108 (training ex-
penses), and other statutes specifically
providing for collection by salary off-
set.

(2) For all other debts, an internal re-
view or an outside hearing conducted
by an official not under the supervision
or control of STATE may be requested
with respect to the existence of the
debt, the amount of the debt, or the re-

22 CFR Ch. | (4-1-11 Edition)

payment schedule (i.e., the percentage
of disposable pay to be deducted each
pay period);

(h) That the timely filing of a request
for an outside hearing or internal re-
view within 30 calendar days after the
date of the notice of intent to offset
will stay the commencement of collec-
tion proceedings;

(i) The method and time period for
requesting an internal review or out-
side hearing;

(j) That a final decision on the inter-
nal review or outside hearing (if one is
requested) will be issued at the earliest
practical date, but not later than 60
days after the filing of the request, un-
less the employee requests and the out-
side hearing official grants a delay in
the proceedings;

(k) That any knowingly false or friv-
olous statements, representation, or
evidence may subject the employee to
disciplinary procedures (56 U.S.C. Chap-
ter 75, 5 CFR part 752 or other applica-
ble statutes or regulations); penalties
(31 U.S.C. 3729-3731 or other applicable
statutes or regulations); or criminal
penalties (18 U.S.C. 286, 287, 1001, and
1002 or other applicable statutes or reg-
ulations);

(1) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(m) That the amounts paid on the
debt which are later waived or found
not owed to the United States will be
promptly refunded to the employee,
unless there are applicable contractual
or statutory provisions to the con-
trary; and

(n) The name and address of the
STATE official to whom communica-
tions should be directed.

§34.14 Request for an outside hearing
for certain debts.

(a) Except as provided in paragraph
(d) of this section, an employee must
file a request that is received by
STATE not later than 30 calendar days
from the date of STATE’s notice de-
scribed in §34.13 if an employee wants
an outside hearing pursuant to
§34.13(g)(2) concerning:

(1) The existence or amount of the
debt; or
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(2) STATE’s proposed offset schedule.

(b) The request must be signed by the
employee and should identify and ex-
plain with reasonable specificity and
brevity the facts, evidence and wit-
nesses which the employee believes
support his or her position. If the em-
ployee objects to the percentage of dis-
posable pay to be deducted from each
check, the request should state the ob-
jection and the reasons for it.

(c) The employee must also specify
whether an oral or paper hearing is re-
quested. If an oral hearing is desired,
the request should explain why the
matter cannot be resolved by review of
the documentary evidence alone.

(d) If the employee files a request for
an outside hearing later than the re-
quired 30 calendar days as described in
paragraph (a) of this section, STATE
may accept the request if the employee
can show that the delay was because of
circumstances beyond his or her con-
trol or because of failure to receive no-
tice of the filing deadline (unless the
employee has actual notice of the fil-
ing deadline).

(e) An employee waives the right to
an outside hearing and will have his or
her pay offset if the employee fails to
file a petition for a hearing as pre-
scribed in paragraph (a) of this section.

§34.15 Outside hearings.

(a) If an employee timely files a re-
quest for an outside hearing under
§34.13(2)(2), pursuant to b5 TU.S.C.
5514(a)(2), STATE shall select the time,
date, and location of the hearing.

(b) Outside hearings shall be con-
ducted by a hearing official not under
the supervision or control of STATE.

(c) Procedure. (1) After the employee
requests a hearing, the hearing official
shall notify the employee of the form
of the hearing to be provided. If the
hearing will be oral, notice shall set
forth the date, time and location of the
hearing. If the hearing will be paper,
the employee shall be notified that he
or she should submit arguments in
writing to the hearing official by a
specified date after which the record
shall be closed. This date shall give the
employee reasonable time to submit
documentation.

(2) Oral hearing. An employee who re-
quests an oral hearing shall be pro-

§34.16

vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing is not an adversarial adju-
dication, and need not take the form of
an evidentiary hearing.

(3) Paper hearing. If the hearing offi-
cial determines that an oral hearing is
not necessary, he or she will make a
decision based upon a review of the
available written record.

(4) Record. The hearing official must
maintain a summary record of any
hearing provided by this subpart. Wit-
nesses who provide testimony will do
so under oath or affirmation.

(5) Content of decision. The written de-
cision shall include:

(i) A statement of the facts presented
to support the origin, nature, and
amount of the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, or the date salary offset will
commence, if applicable.

(6) Failure to appear. In the absence of
good cause shown (e.g., excused ill-
ness), an employee who fails to appear
at a hearing shall be deemed, for the
purpose of this subpart, to admit the
existence and amount of the debt as de-
scribed in the notice of intent. The
hearing official shall schedule a new
hearing date upon the request of the
creditor agency representative when
good cause is shown.

(d) A hearing official’s decision is
considered to be an official certifi-
cation regarding the existence and
amount of the debt for purposes of exe-
cuting salary offset under 5 U.S.C. 5514
only. It does not supersede the finding
by STATE that a debt is owed and does
not affect the Government’s ability to
recoup the indebtedness through alter-
native collection methods under §34.10.

§34.16 Procedures for salary offset.

Unless otherwise provided by statute
or contract, the following procedures
apply to salary offset:

(a) Method. Salary offset will be made
by deduction at one or more officially
established pay intervals from the cur-
rent pay account of the employee with-
out his or her consent.
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